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WITHHOLDING TAX

Scope of withholding tax

 Withholding tax is restricted to the following types of payments 
made to non-residents.

FormRate %Withholding 
tax section

Type of income

37

37

37A

37D

37F

15

10

10+3

15

10

10

109

109

107A

109A

109B

109F

Interest

Royalty

Contract payments

Public entertainers 
(individual)

Special classes of   
income

Gains or profits derived 
from Malaysia
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Derivation of interest income (S 15)

Interest shall be deemed to be derived from Malaysia:

1) If responsibility for payment of interest lies with
the Government, a state Government or a local
authority;or

2) If the interest is charged as an expense against
any income accruing in or derived from Malaysia

Payment by resident person and

(1) Money borrowed                          OR    (2) The debts is secured 
by property/asset 
situated in Malaysia

Employed in           Laid out on assets

used            held

For the production of Malaysian 
derived income
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PYQ
March/June 2021 Q4(b)

PYQ
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PYQ DEc22 Q4

PYQ DEc22 Q4
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Consequences of not deducting & remitting tax

Penalties – 10% of the withholding tax amount which he 
fails to pay 

Allowed as a deduction only upon payment of WHT + 
penalty (*)(NOTE)

Amounts paid to non-residents for services rendered in 
connection with the installation /operation of plant & 
machinery where the withholding tax provisions have not 
been complied with will be excluded as QCE until 
payment of WHT + penalty are remitted

Amount to be deducted and the relevant penalty - a 
debt due to the Government

(*) not applicable to a person where the income from all of his/her sources is 
fully exempt under PIA1986/Para 127(3)(b)/(3A) of ITA1967 (Eg 24 to 27 PR 
10/2019)

Consequences of not deducting & remitting tax

Note:
 Where the withholding tax is not due for payment

and no payment or crediting is made to the non-
resident payee on or before the due date of
submission of the ITRF, regardless of the
withholding tax has been paid or remitted to the
DGIR, a deduction is not allowable under paragraph
39(1)(j) of the ITA

 may file an application for relief if the payer alleges
that the assessment relating to that year of
assessment is excessive e.g.where a deduction is
not allowed in respect of payment not due to be paid
under subsection 109B on the day the return is
furnished. The payer may make an application in
writing to the DGIR within one year after the end of
the year the payment is made.
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DTA-PE

Means a fixed place of business through which the business of an 
enterprise is wholly or partly carried on

Generally exist where :

 a continuity of activity in Malaysia; and /or

 active conduct of business in Malaysia

PE generally includes the following :

 place of management;

 branch;

 office;( March/June 2021 Q4)

 factory;

 workshop;

 mine, quarry, oil well, gas well or other place of extraction of natural 
resources;

 farm, plantation or other agricultural, pastoral or forestry property; 

 building site or a construction, installation or assembly project which 
exists for > 6 months  

DTA-PE

Excludes:
facilities used solely for storage, 

display or delivery of goods;
purchasing office;
representative office
commission/independent agent
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BUSINESS PRESENCE

Trading in” and not “Trading with” Malaysia 

“Trading in”(Dependent agent)

 An active effort to solicit for orders - > final conclusion of 
contracts in Malaysia

 Maintenance of inventory in Malaysia and regular filling of 
orders for customers and delivery by its agent with the right to 
accept order in Malaysia 

 Maintenance of inventory in Malaysia for further processing or 
development

 Performance of services in a contract by its personnel 
stationed in Malaysia 

Business Income - Derivation

Sarah/2010 14

Attributable to a place of business in Malaysia( wef 27.12.2018)
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Business Income - Derivation

A person shall also be deemed to have a place of business in 
Malaysia if that person—
(i) carries on supervisory activities in connection with a 
building or work site, or a construction, an installation or an 
assembly project; or
(ii) has another person acting on his behalf who—

(a) habitually concludes contracts, or habitually plays the 
principal role leading to the conclusion of contracts that are 
routinely concluded without material 
modification;
(b) habitually maintains a stock of goods or merchandise in that place of 
business from which such person delivers goods or merchandise; or

(c) regularly fills orders on his behalf.

PYQ DEc22 Q4

15

16



11/13/2024

9

Business Income - Derivation

Dec 22 Q2(b)
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Exemption of employment income

60days

Non-resident
Exercised 

employment for 
period<=60days  

DTA
May be 

extended eg
183days if  

Not applicable to 
directors & public 

entertainers (not paid 
out of the public funds 
of the gvt of a country 

outside M’sia)

Resident in that 
foreign country

Present in M’sia <=183 days 
in aggregate in any 12 month
period /in the calendar year 
concerned

Remuneration paid by 
non-R employer

Remuneration not borne by a 
PE which employer has in 
M;sia

Eg 1,2 PR2/2012

Eg 3 PR2/2012

Eg 4 PR2/2012

Double Taxation Relief(DTR)

DTR

Bilateral credit(S132 
relief)

Unilateral 
credit(S133 relief)

DTA
Yes No

M’sian tax   x  SI( foreign inc ) note
payable           Total inc

Foreign tax 
payable

Lower of

Or 

Must be claimed <= 2 yrs (*)

Half of Foreign tax 
payable

Or 
Or 

Tax resident(**)

Eg 1, 2 & 3 PR11/2011
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Double Taxation Relief(DTR)

Foreign 
income

Bilateral 
credit(S132 relief)

Unilateral 
credit(S133 relief)

Include income 
derived from M’sia
that has suffered 
foreign tax

Income derived 
from outside 

M’sia

Note

Bilateral Relief

 (c) Explain whether Nasib Baik Sdn Bhd is eligible for double tax 
relief in relation to the Philippines withholding tax suffered, and, 
assuming it is eligible, compute the relief available.

March/June 2021 Q4
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Bilateral Relief

= SI of foreign source

16,667/25000 x 60000
= 4000
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